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First Draft

Security Interests in Movable Property Act

An Act to provide for the creation, priority, publicity and enforcement of
security interests in movable property.

Part I: General Provisions

1. - Scope of application

1.1. This Act applies to security interests in movable property created by
agreement that secure payment or other performance of an obligation. This
Act also applies to any other interests in movable property created by
agreement that secure payment or other performance of an obligation,
regardless of the form of the transaction, the type of the movable property, the
status of the debtor or creditor, or the nature of the secured obligation,
including, but not limited to, the assignment of receivables as collateral, a
chattel mortgage or trust in movable property, and a hire-purchase or other
conditional sales with retention or reversion of the title to the goods.

1.2. Whether or not intended for purposes of security, this Act further applies to:
the assignment or sale of receivables; the bulk assignment of receivables; the
repurchase agreements of movable property, including, but not limited to,
repurchase agreements of financial obligations and securities; and to the lease
and consignment of movable property.

1.3. This Act applies whether the debtor or the creditor has title or possession to
the collateral.

Commentaries:

Please note that this Draft Law assumes that it would derogate and replace the
Nigerian legal provisions on corporate charge (Company and Allied Matter Act, 2004,
s. 178 to 182. In addition, this Draft Law assumes that it would establish a
comprehensive and unitary or functional approach to security interests in movable
property. Replacing the fixed and floating charge will require careful review of the
extent to which the Draft Law derogates from the Companies and Allied Matters Act.

For the legal considerations supporting this approach, see Sections 3 and 4 of
AA Modern Secured Financing System Invol vi
Federal Republi ¢ of Ni geria, 06 prepared by Professc
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Yair Baranes in January 2004 for the International Finance Corporation (hereafter,
AProf. Cumingds Reporto).

The wording of the Constitution suggests that the National Assembly has the
consti t ut i onal jurisdiction to enact this sec
Report, Section 4.1.3.).

It has been suggested that this reform be first tested in limited jurisdictions.
However, Nigeria would be limited in such approach because the reform requires the
derogation of the corporate charge provisions, which have a national scope.

This draft law starts from the concept of "security interest™ and focuses on
unifying and modifying all legislation that refers to security interests and to legal
transactions that affect movable property, as defined in this Act, which secures an
obligation to pay. This Act applies even though the parties have named these security
agreements fAchargeo, "hid.e purchase", "tru

The general definition permits the broadest range of movable property to
serve as the object of a security interest under this law. In particular, note that fixtures
T equipment attached to buildings i are subject to this law.

This section emphasizes that one aim of this draft law is broader participation
in providing credit. This will encourage more competition among such providers,
thereby better providing the public with credit. Therefore, this section does not limit
who may borrow and who may lend. Rather it aims at promoting access to credit by
all persons. Consequently, this draft law allows every kind of person to create a
security interest, whether or not they are physical or legal persons, corporations or
financial institutions, or bank or non-bank financiers. The | awds economic oft
facilitating the development of credit based on movable property by all the economic
entities throughout the credit chain.

The discussion meetings in Abuja have pointed out that in the application of
this draft law as proposed, regard must be had to the environment, the sociological
and economic factors. Discussants emphasized that Nigeria is a country with sharp
differences between the rich and the poor. They comment that the richness of the
country is limited to a small class, and that the people outside that class become
antagonistic and hostile to the workability of any ideal policy, economic or political.
Some were concerned that the malfunctioning of economic policies in Nigeria in
particular is too alarming for a secured interest in movable property to be created by
agreement.

In CEAL's experience, however, a main economic impact from an effective
legal framework for secured transactions lies in expanding access to credit throughout
the chain of credit into the middle and more poor sectors of the economy.

In the existing Nigeria legal framework, access to credit is mainly to those
who own real estate with a registered title or those with well-established connections
to economically important entities.
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This would change under this proposed law. Many businesses in Nigeria, that
are not incorporated companies, own substantial amounts of movable property and
could profitably expand by purchasing more on credit or by using their existing
movable property as collateral for loans. Many businesses sell on credit. Under this
new framework, non-bank an unincorporated lenders will be able to take their
account receivables and use them as collateral for financing. This expands the credit
that these lenders, in turn, could extend. Some of this credit will be secured by goods
they sell. Other credit will be based on the borrower's reputation and be unsecured.
This has particular bearing on the poor sectors of the economy. Microcredit, for
example, will not be a sustainable reform to increase credit in the country if the
system does not include a way for using account receivables of micro loans as
collateral for financing. Without an accounts receivables financing framework, as that
in this draft law, microcredit will always be limited to the good will of the funding
that donors provide. As we explained in the preceding introduction, this international
donor funding provides an infinitesimal portion of the financing needs of Nigeria.
The needed funding can only be complete with private finance in the country. At the
same time, movable property and transactions not included in the scope of security
interests under present law will become so with the new law.

The UNCITRAL Legislative Guide on Secured Transactions (hereafter,

o0 N

propertyo

The economic analysis supports including the assignment or sale of accounts
receivable, the lease and the consignment transactions, whether or not for purposes of
security, in the secured transactions law because it is difficult to determine whether
they are made for purposes of security or not. Broad application of the law will
disclose to potential lenders assignments or leases that otherwise might be hidden.
This unitary or functional approach diminishes the risk of hidden claims in collateral,
reducing risk and thus transaction costs.

There appear to be two alternatives. One is to apply the entire secured
transactions law to the assignment, lease, and consignment of goods, as set out in this
section. The other is to apply only Part 11l (priority rules) to these transactions. This
second alternative would avoid conflicts between the requirements of existing laws
applicable to entry into valid assignments, leases, or consignment agreements and the
provisions in this law for creation of security interests. Nevertheless, because this
alternative would apply only the priority provisions, it would have the disadvantage
of not permitting assignees, lessors, or consignees to use the new enforcement
provisions in the secured transactions law. Because the economic analysis suggests a
general problem of lack of enforcement in Nigeria for most transactions, the first
alternative that this section follows may be more suitable.
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2. - Definitions

21.ilbe bt or 0 means a <chargor under a
under a title reservation agreement, a lessee under a leasing agreement or a
person whose interest in an object is burdened by a registrable non-consensual
right or interest.

2.2. "Guarantor": means a person who guarantees a borrower.
2.3. "Borrower": means the person who borrows money or any valuable for usage.

2.4. "Fixtures" is movable property that is an attachment to real property, or that can be
extracted, including, but not limited to, oil, minerals and other natural resources.

2.5. An "account receivable" or simply "receivable”, is a right to receive payment of an
obligation.

2.6. A sum of money is fungible goods, thus, a sum of money deposited in a bank
account is a receivable owed by the bank to its customer.

Commentaries:

We suggest leaving the drafting of this article for later, when a more advanced
draft of the draft law is completed and there is an agreed scope and vocabulary in the
draft. In the meantime, the drafting should only aim at using consistent language. In
addition, the draft might be better organized if this article is later moved to become
article 1.

Debtor: The UNCITRAL Legislative Guide changes the term fidebtoro to
figrantord which is technically more precise in the relatively few cases in which the
debtor is not also the grantor.

Therefore, two options are possible:
To define fidebtoro here as any grantor or debtor; or

To make the distinction between grantor and debtor here and use the two
terms accordingly in the draft law.

This Nigeria Draft law does not yet adopt this distinction, and in this draft,
fidebtord refers to any grantor or debtor, depending on the context of the section.

Movable property must clearly indicate that it includes both, tangible and
intangible property (assets), including receivables and contracts giving rights to
manufacture items or extract minerals.

Using property as collateral means to create an interest in property to secure
payment or other performance of an obligation. An assignment of rights for purposes
of security comes within the scope of application of this law under 1.1. For example,
A has a right to extract natural resources, A assigns to B this right to secure
performance of a contract. B would need to file such assignment in the security
interests filing system of this law in order to have priority over other creditors of A.
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Collateral

The term "collateral” in this law also includes property subject to other
interests within the scope of application of this law. For example, in a trust for
purposes of security, the term fAcoll ater al
conditiondlatsalaé 0 fwd d | ref er . tSimilayhife goods
the loan is secured with a security interest in rights, those rights comprise the
collateral. For example if the loan is secured with a security interest in rights to
receive rents fromr e a | estat e, Afcoll ateral 0 represen
real estate, not the real estate itself.

Crop, Minerals, and Other Property Attached to Real Estate

The law expands its scope of application to minerals and timber as well as
furnaces, air conditioners, or generators. For example, this inclusion permits the
financing of heavy machinery without incurring the high costs of a mortgage on the
land or property where the borrower will locate the machine.

The discussion meeting in Abuja has raised the concern that security interests
in fixtures may not be a problem, but that its realization may be subject to abuse.

Response: There are protection provisions in Part V that may address this
problem, additional provisions specific to fixtures may be included there too.

Leases

To permit the broadest use of personal property as collateral, lenders must not
face the risk that property that appears to be the borrower's property is, contrary to
appearance, subject to security interests that are not filed. Accordingly, goods
financed with financial leases and hire purchase must have a notice of that lease filed
in the filing system archive. As a practical matter, the difference between a financial
lease (primary motive is financing) and an operational lease (primary motive is
renting goods or equipment) lies in the motives of the agents. This is extremely
difficult to determine. Therefore, the law sets out that all leases must have a filing.
This law applies whether the debtor or the creditor has title or possession to the
collateral.

There is no Nigerian statutory law on leasing. (Other than the Hire-Purchase
Act and regulatory laws dealing with permission to engage in leasing). However, the
Central Bank of Nigeria has issued regulations providing for the ability of entities to
engage in leasing. Generally, the rights of lessors and lessees are governed principally
by the common law rules applicable to contract and personal property (Prof.
Cuming's report).

Accounts receivable

"Accounts receivable is generally understood as rights to receive payment for
goods sold or services rendered, but do not include portfolios of bank loans.
Therefore, this English version of the law departs from the US and PPSAs
terminology and willsrereoei vabl ¢ethheas eam équrt

PAGE 5 OF 39



rights to receive payment.
Assignment of receivables

The law introduces the possibility of using receivables or a portfolio of
receivables as collateral for a loan. Establishing priority of such a security interest in
a portfolio requires that the security interest be recorded in the archive filing system
for security interests. The rules that allow the security interest in property described in
general terms will permit the security interest to float over the portfolio. These rules
will permit the receivables in the portfolio to change without executing a new security
agreement or filing a new notice of the security interest every time that the debtor, in
the course of doing business, creates new receivables.

This system has several advantages over systems that rely on the factoring and
discounting of negotiable instruments. First, the borrower (i.e., the creditor of the
receivables in the portfolio) may continue to have a direct relationship with his clients
without the need to change the location at which payments are made. This is because
the receivables do not have to be assigned to the lender. Second, the lender need not
notify the receivables debtors (i.e., the party who is financially obligated to the
borrower). Thisisaves money by reducing transaction
incentive to pay the original creditor with whom the borrower typically has a stronger
commercial relationship. Finally, the borrower may replace individual receivables in
the portfolio because the security interest floats on the credit rights.

Limits to property rights

This law does not address the public policy prohibitions in Nigerian law that
limit the legal rights of persons to dispose of property or interests. Thus, if the
broader legal framework prohibits a person from disposing of property or interests, no
rational lender will accept that property or interest as collateral. Limiting the
disposition of property rights causes economic harm because it impedes trade and
investment in such property, thereby diminishing its value. Therefore, such
restrictions require fundamental public policy justification. However, evaluating this
problem and its legal treatment go beyond considerations of this law because such
limitations on the transfer of property not only affect the utility of property as
collateral but also in trade generally.

Since the public policy prohibiting the disposition of certain property or
interests may change in the future, this law permits the use of all property as
collateral. This drafting strategy lets other laws determine restrictions and changes in
restrictions concerning the use of property. However, if those provisions change, this
law will require no amendment to permit using that property as collateral.

In a similar way, the Personal Property Acts in Canada (PPSAs) allow nursing
home licenses, agricultural quotas, fishing rights and the like to be used as collateral
notwithstanding that their transferability may be subject to certain restrictions or
require the consent of the public or private granter of the right. The underlying
principle is that determining whether such restricted rights in property can serve as
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collateral security is best left to market forces to determine. If the secured party
considers the right valuable notwithstanding the necessity to comply with restrictions
on its transfer, the existence of such restrictions do not preclude it from being
considered property for the purposes of being used as collateral.

3. - Exclusions
3.1. This Act does not apply to:

a) Liens created by law, except for filing of a notice of their existence, their ranking
of priority relative to security interests and the distribution of proceeds of collateral.

b) Aircraft and other categories of mobile equipment as collateral, as defined in
international treaties, to which Nigeria is a party;

c) Ships as collateral.
d) Real property as collateral, except for rules governing fixtures.

3.2. If the Act governing excluded property extends to proceeds of that property
and the Security Interests in Movable Property Act also covers the proceeds,
the Security Interests in Movable Property Act governs to the extent the other
Act does not state otherwise.

Source: UNCITRAL Legislative Guide, Rec.6; ch.1, para.43..
3.3. No other property is excluded from the coverage of this Act.
Source: UNCITRAL Legislative Guide, Rec.7; ch.1, para. 44.

Commentaries:

The first paragraph would limit lien creditors from using the enforcement
provisions of the secured transactions law, which are very strong, and in this respect,
this approach may protect debtors that have not consented to strong enforcement
rules. U.S. and Canadian law, however, allow for instances in which lien creditors
could use the secured transactions law.

Nigeria is a party to the UNIDROIT Convention on International Interests in
Mobile Equipment and its aircraft protocol. It is not yet a party to the railway rolling
stock protocol of this convention. Nigeria would benefit from the adoption of the
railway rolling stock protocol to facilitate foreign financing of this equipment. The
UNIDROIT convention and its protocols are consistent with this Act. A space objects
or ship protocol is not yet available.

See http://www.unidroit.org/english/conventions/mobile-equipment/main.htm.

Nigeria is not yet a party to the United Nations Convention on the Assignment
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of Receivables in International Trade. It is strongly recommended its adoption to
foster foreign financing secured with receivables of loans in Nigeria. Its adoption will
be consistent with this Act by following the schedule requiring filing of assignments
under Section 11 of this Convention.

See http://www.uncitral.org/pdf/english/texts/payments/receivables/ctc-
assignment-convention-e.pdf.

The broader its scope, the greater will be the economic benefits from this new
law, provided, however, that such broader scope does not lead to risks of
inconsistencies. Therefore, it is crucial at the end of the drafting process to draft
thoroughly the revisions and derogations of existing laws in Part VII.

4. - Security interest as security right or charge

4.1. A security interest is a security right, charge or interest in movable property,
including fixtures, which secures payment or performance of an obligation.

4.2. The security interest under this Act may be created with or without
dispossession of the collateral from the debtor.

4.3. If the debtor defaults, the security interest gives to the secured creditor the
right to possess and retain the collateral, the right to collect from account
debtors, and the right to sell or otherwise dispose of the collateral to satisfy
the secured obligation.

Commentaries:

US.lawusesthetermfisecur ity i nteresto; t he UNCI T
uses fAsecurity righto; the EBRD Model Law

In the discussions of the Draft Law Outline of this Draft, which was circulated
for comments in Nigeria in 2009, the authors received a suggestion to use "security
right”, while other comments endorsed "security interest”. Either option would be
appropriate: "security right" being a more technically correct term; while "security
interest" providing more consistency with the law in the US and Canada and with
most agreements in international transactions.

However, while the term "charge" may provide consistency with UK law and
the EBRD model law -- and could more easily match existing provisions in Nigerian
law -- it could open the way to controversy and confusion regarding repealed law.

5. - Proceeds

5.1. In the context of this Act, proceeds of collateral include any property
received by the debtor upon the sale or other disposition of the collateral and
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5.2.

5.3.

5.4.

6.1.

7.1.

8.1.

the proceeds of proceeds. Proceeds also include the insurance payments for
loss or damage to the collateral or its proceeds.

A security interest continues in proceeds in the form of money commingled in
a bank account.

Any property that replaces the collateral, or to which is transferred the value
of the collateral, are presumed to be proceeds of the original collateral.

Items of collateral continue as collateral even if they change in nature. In the
same way, this provision applies to the proceeds of the collateral.

Source: UCC § 9-315(1)
Source par. 5.2: UNCITRAL Legislative Guide, Rec.20; ch.2, paras.88-89).

Commentaries:
Alternatively, this article could be set out as a definition.

6. - Documents of title

Goods represented by documents of title, including warehouse receipts and
bills of lading, may be made the object of a security interest only by creating a
security interest in the document of title that represents them, pursuant to the
provisions of this Act.

7. - Effectiveness of the security interest between the debtor and the
secured creditor

A security interest may be effective between the debtor and the secured
creditor even if it is not effective against third parties.

Source: UNCITRAL Legislative Guide, Rec.30; ch.3, paras.6-8.

8. - Continued third-party effectiveness after a transfer of collateral

Except as otherwise stated, a security interest continues to be effective against
third parties notwithstanding a transfer of the collateral.

Source: UNCITRAL Legislative Guide, Recs.31, 65, 79-81.
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Part II: Creation of security interests

9. - Security agreement

9.1. A security interest shall be created by a security agreement, unless otherwise
provided in this article.

9.2. A security interest in securities shall also be created by the inalienability of
such securities in keeping with the rules of the exchange on which they are
traded or based on the convention of the parties in respect of securities not
listed on an authorized exchange.

9.3. A security interest in a negotiable instrument must be created in accordance
with the rules applicable to its disposition.

9.4. A security interest may be created in fixtures. In addition, a security interest
created in movable property continues if the movable property subsequently
becomes an attachment to real estate.

9.5. A security interest may be created in proceeds of letters of credit.

Sources: UNCITRAL Legislative Guide, Rec.21; ch.2, paras.96-99 and
Rec.27; ch.2, paras.126-127.

Commentaries:

The minutes of the meeting of 4
security interest in fixtures may be subject to abuse. We seek further elaboration and
comment on this issue. Some of the issues might be addressed in the rules on where
notices must be filed (coordination with real property records) and enforcement
following default.

10. - Rights and duties of a secured creditor

10.1. The party in possession of collateral must take reasonable steps to preserve
the property and its value. If the parties agree, and the secured creditor does
not use the collateral, the secured creditor is entitled: (a) to be reimbursed for
reasonable expenses incurred for the preservation of collateral in its
possession; and (b) to make reasonable use of collateral in its possession and
to apply the revenues generated by the asset to the payment of the secured
obligation.

10.2. The secured creditor is entitled to inspect collateral in the possession of the
debtor.
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Source:

par. 1: UNCITRAL Legislative Guide, Rec.111; ch.6, paras.24-34.

par. 2: UNCITRAL Legislative Guide, Rec.113 (a), (b); ch.6, paras.53, 58.
par. 3: UNCITRAL Legislative Guide, Rec.113(c); ch.6, para.53.

Commentaries:

The minutes of the meeting of August 4th, 2009, state that giving the secured
creditor a right to use and collect proceeds from property in its possession is too
sophisticated for the African context. The objection seems to be that these rights may
be subject to abuse. To address this concern, the article was revised to the effect that
the secured creditor has the rights in par. 2 only if the parties agree.

11. - Security interest in a receivable, a negotiable instrument, or
any other intangible asset

11.1. A security interest against stocks, receivables, negotiable instruments, or
other intangibles covered by this Act, extends to, and has the benefit of, any
security interest, real estate mortgage, or other personal or property right,
which may secure the intangibles, without further action by either the debtor
or the secured creditor.

11.2.  When the proceeds of letters of credit have been assigned, and whether or
not they have agreed to the assignment, banks and other issuers of letters of
credit are required to pay the proceeds of the letter of credit to the assignees.

Source: UNCITRAL Legislative Guide, Rec.25; ch.2, paras.111-122. This is a
provision used in asset-backed securitization.

Commentaries:

The minutes of the meeting of August 4th, 2009, call attention to the
instability of the stock market so that stocks are not attractive as collateral. This may
be. This law does not govern the underlying economic value or attractiveness of
property. Rather, it governs the use of that property as collateral, whatever the market
value or economic attractiveness of that property. Therefore, the law can provide a
mechanism for creating a security interest in stocks if stocks should be attractive to
creditors.

12. - Security agreement requirements

12.1. The security agreement is made in writing and must be signed by the
debtor. Consideration for the security agreement is not necessary. However,
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the debtor must have rights, or the power to transfer rights, in the property
offered as collateral.

12.2. The terms writing and signature include electronic modes that meet the
requirements of the Evidence Act.

12.3. The security agreement may or may not indicate the maximum amount of
the obligation secured.

Commentaries:

An international reviewer has raised the broader question of whether oral
security agreements should be enforceable. This raises the issue of potential fraud: are
the benefits of having enforceable oral agreements worth the risk that there will be
fraudulent allegations that a debtor concluded a security agreement? In addition, do
oral security agreements meet a clear public policy objective at the lowest
transactions costs?

We could not find, however, an additional transaction cost from always
requiring a written security agreement, because even when possession of collateral is
given to the creditor, e.g., in a pawnshop, a writing identifying the collateral gives the
debtor greater protection when seeking to recover the item from the creditor or from
someone else who takes the collateral from the creditor. Moreover, as later drafts of
this law add consumer protection disclosures that must be included in the security
agreement, an approach requiring writing will ensure that all debtors benefit from
such disclosures, even when they deliver the collateral to the creditor.

13. - Description of collateral in the security agreement

13.1. The security agreement must describe the collateral. The collateral may be
described by genre, by specific item, or simply as fall present and after-
acquired movable propertyo All movable property is a sufficient description.
If the collateral consists of the receivable owed by the bank to its customer for
the sum of money deposited in a bank account, the bank account must be
distinctly individualized.

13.2. Where there is an account debtor from whom collection can be demanded,
the security agreement may stipulate the creditor& right to collect, on the
account of the secured obligation, proceeds of the collateral, but in this case, it
is compulsory to stipulate the conditions and proportion in which the secured
obligation is decreased.

14. - Future advances

14.1. A security agreement may provide for future advances. Advance means the
advance of money, credit, or other value and includes any liability of the
debtor to pay interest, credit costs, and other charges payable by the debtor in
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connection with an advance or the enforcement of a security interest securing
the advance. Future advance means any advance, and includes advances and
reasonable costs incurred and expenditures made for the protection,
maintenance, preservation, or repair of the collateral.

15. - Future property

15.1. A security agreement may provide for a security interest in future property.
Such a security interest becomes effective when the debtor acquires a
property right or other interest in property that falls within the description of
collateral set out in the security agreement.

15.2. The priority against third parties of a security interest in future property
ranks from the time of publicity of the security interest according to the
methods of publicity for purposes of priority set out in Part I11.

Comments:

Subsequent drafts may consider further refinement of the wording in par 2 for
consistency with Part I11.

16. - Parties to a security agreement

16.1. For the purposes of this Act, any natural or legal person, Nigerian or
foreigner, may be a party to a security agreement in any kind of transaction.

Comments:

Subsequent drafts of this law may consider moving this provision to the
beginning of this Chapter.

17. - Future loans

17.1. As against third parties, the priority of a security interest that secures
future loans ranks from the time of publicity of the security interest according
to provisions set out in Part I11. This ranking of priority holds even though the
ranking of priority occurs before the transfer of funds or other performance
required by the secured transaction.

18. - Right to dispose of collateral

18.1. Before any default, the debtor may administer or dispose of the collateral
and its proceeds in any manner, including by lease, creating other security
interests, or sale.
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18.2. The collateral may be subject to seizure by a judgment creditor in
judgment enforcement proceedings.

18.3. The acts of disposition of the collateral are valid even if the person that
acquires the collateral knows of the existence of a contractual stipulation in
the security agreement prohibiting the transfer or declaring the transfer to be a
default.

19. - Restrictive covenants void

19.1. Any agreement requiring payment on demand of all or part of the secured
obligation, or requiring payment of a fee or charge when the debtor grants a
second security interest in the same collateral, is void.

19.2.  Any agreement making rights to payment non-assignable, or conditioning
their assignment on the account debtor& consent, or creating a default if the
right to payment is assigned, is void.

20. - Enforcement against proceeds of collateral

20.1. If the debtor is in default and has disposed of the collateral, the secured
creditor may enforce the security interest in collateral that is in the possession
of a third party, or in the proceeds received from the disposition of the
collateral, or both, only if the proceeds are in the hands of the debtor or the
collateral is traced into the hands of a third party who did not take free of the
security interest.

20.2. Where a secured creditor enforces a security interest against both the
collateral and the proceeds, the amount secured by the original collateral and
the proceeds is limited to the market value of the collateral at the time of the
disposition of the collateral.

Source: UCC § 9-315(1); John Spanogle, Proposed Polish Charges Act, Art. 2(5).

21. - Right to specify amounts secured or collateral

21.1. When the security agreement does not specify the maximum amount of the
obligation secured, or when the security interest covers all the debtoré
property or all the debtor& property of a particular type, the debtor is entitled
to ask at any time for a declaration of the value of the obligation that remains
secured or for a general description of the particular type of property serving
as collateral. For this purpose, the debtor will give the creditor an
approximate valuation or a description of the collateral to be approved by the
latter.

21.2. The creditor must respond to the debtor no later than 30 calendar days after
receiving the debtorG inquiry. If the creditor fails to do so, the approximate
valuation or collateral description by the debtor becomes effective against
third parties that rely on the debtor& statement.
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Source: UCC § 9-210.

22. - Termination of the security interest

22.1. The security interest terminates with the payment or performance of the
obligation secured unless the parties in their security agreement have agreed
that the security interest secures future advances, or in other cases as provided
by the Act.

22.2. In addition, the security interest may be terminated:

a) By an express release by the secured creditor that specifically releases all or part of
the security interest; or

b) By a court order.

22.3. No later than 40 calendar days after a security interest terminates, the
secured creditor must send a notice to the archive indicating the discharge of
the security interest. The archive shall file, in the corresponding filing entry,
an entry indicating the release of the security interest. The regulations to this
Act shall prescribe the form and content of this notice and its entry in the
archive.

22.4. Upon termination of the security interest, if the secured creditor has taken
possession of the collateral, the secured creditor must, upon demand,
immediately release possession of the collateral to the debtor.

22.5. Failure to comply with the requirements set out in paragraphs 3 and 4
above will subject the secured creditor to liability for any incidental and
consequential damages caused to the debtor, which shall be no less than
[xxxxx Naira], indexed to the Nigeria GDP deflator as reported by Nigeria to
the International Monetary Fund.
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Part III: Publicity and priority

23. - Priority from the time of publicity

23.1. As against third parties, including the State, a security interest in or lien on
property governed by this Act has a ranking of priority in the property from
the time that this Act deems that the security interest or lien has been made
public by one of the methods provided in this Part.

23.2. Statutory and judicial liens are governed by the priority and publicity
requirements of this Act.

23.3. The ranking by publicity may change because of subsequent acts or events.

23.4.  Where debentures are secured by a security interest, the provisions of this
Act shall apply to such security interest.

24. - Publicity by filing a notice in the archive

24.1. A security interest and all other liens on property governed by this Act are
made public when a notice of the security interest is filed in the Internet
Notice-Filing Archive of Security Interests in Movable Property, hereafter,
archive.

24.2. The filing in the archive shall not give validity to a security interest that is
void.

24.3. By this filing, creditors that subsequently have a claim to the same
collateral shall be absolutely presumed to have been aware of the existence of
the security interest, contrary evidence being not admitted.

Commentaries:

It has been pointed out that the Nigerian Courts do not yet admit electronic
evidence. Hence, additional provisions on electronic evidence of security interests'
filings become necessary in this draft in correlation with rules of procedure and
evidence.

Because imports and many parts of motor vehicles are not titled, it is best to
require that the security interests in motor vehicles be filed in the new archive. The
title registries are reported to operate very poorly (according to field interviews by
loca | | awyers. See also Cumingds Rep
using these malfunctioning registries for security interests against vehicles, we may
not see better financing terms for these assets because registration costs and risks will
continue to be too high. Although we could arguably say that titled goods represent
only 5% of the capital stock, they facilitate transportation, a key element for lower
costs of production, distribution and sales of all goods. In the international
transactions Part that follows, Nigeria, as a signatory of the UNIDROIT convention,
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will use the international IATA registry for aircraft equipment.

25. - Exceptions to publicity by filing in the archive
25.1. Only the following exceptions apply to the general rule of article 24:

a) A security interest with an outstanding amount of the secured obligation or the
value of collateral of less than [xxxxxxx Naira (1,000 Euros)] against tangible
property may be made public either by taking possession of the collateral or by filing
a notice of the security interest in the archive. This provision does not apply when the
original amount secured is more than this amount.

b) A security interest or lien created in money, negotiable cheques, negotiable
promissory notes, or negotiable documents of title representing goods, including
negotiable warehouse receipts and negotiable bills of lading, shall be deemed to be
made public only in accordance with the rules applicable to the disposition of these
assets. Filing in the archive is not a valid method of publicity in these cases.

c) A security interest in or lien on securities traded on the stock exchange shall be
deemed to be made public only from the time that the appropriate transfer entries are
made in the records of the clearing agency. Filing in the archive is not a valid method
of publicity in these cases.

d) A security interest in aircraft equipment must be made public by registering a
financing statement at the international registry as provided in the applicable
convention to which Nigeria is a party.

e) The possession of collateral referred to in the preceding paragraphs must be an
apparent possession. Apparent possession means a possession that is easily
recognized by third parties. In accordance with this principle, if the collateral is in the
legitimate possession and control of the secured creditor or the secured creditor
agent, but it appears to third parties that the debtor has actual physical possession, this
will not constitute apparent possession.

Commentaries:

Under the approach of para. 1.b, filing in the archive will be used only for
nonnegotiable instruments.

26. - Consignment

26.1. In the case of consignments within the scope of application of this Act, the
consignee is responsible for ensuring that a notice of the consignment has
been filed in the archive. If the consignee does not comply with this duty and
the consignor suffers damages arising fromt h e ¢ o nfaluregocemgly,
the consignee will be liable for such damages, which shall be no less than
XXXX.
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Commentaries:

This provision may be useful to protect uninformed consignors from losing
their property to claims against the consignee, out of a lack of understanding of the
new law.

27. - Priority against proceeds

27.1. A security interest& ranking of priority is also effective against proceeds
of the collateral if the security interest in the original collateral has been made
public by filing a notice in the archive, if the proceeds are described in a
generic way in the notice or that the proceeds consist of money, receivables,
or negotiable instruments.

27.2. If the proceeds are not described in a generic way in the Archive notice
and do not consist of money, receivables, negotiable instruments, or a bank
account, the security interest& ranking of priority is also effective against
proceeds of the collateral for a [short period of time] calendar days after the
proceeds arise.

Source: UNCITRAL Legislative Guide, Rec.40; ch.3, paras.120-127; Rec.34
(b) (i), 39; ch.3, paras.87-96.

28. - Security interests in inventory

28.1. Between a security interest in inventory, including after-acquired
inventory, and a security interest in specific items of that inventory, the
security interest that was filed first has priority.

28.2. Between a security interest in inventory and a security interest in account
receivables that can be traced into inventory, the security interest that was
filed first has priority.

Commentaries:

Under the existing corporate charge that this draft law repeals; however, the
priority position of a floating charge holder is not assured. A filed floating charge can
be defeated by a subsequent fixed charge acquired without actual notice of a clause in
the floating charge that r e scharge (SedPsof.
Cummins Report at pp3.2.3). Section 179 of CAMA pr ov i d e sfixea
charge on any property shall have priority over a floating charge affecting that
property, unless the terms on which the floating charge was granted prohibited the
company from granting any later charge having priority over the floating charge and
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the person in whose favor such later charge was granted had actual notice of that
prohibition at the time when the charge was granted to himo (comment provided by Ms.
Kofo Dosekun).

29. - Exceptions to general priority rule

29.1. The following exceptions apply to the general priority rule set out in
articles xxx [above]:

a) A security interest created by the seller of the collateral, or by the creditor that
made possible the acquisition of the collateral, has priority over a previous security
interest or lien on the collateral if, before the debtor takes possession of the collateral,
the seller or the creditor that made possible the acquisition of the collateral filed a
notice of the security interest in the archive, and the seller or creditor notifies the
earlier secured creditor of the sale and security interest.

b) A security interest in crops or their proceeds, given for value to enable the debtor
to produce the crops and given while the crops are growing, or during a period of six
months immediately before the time the crops become growing crops, has priority
over any other security interest in or encumbrance on the same collateral, the land to
which it attaches, or its proceeds, if notice of the security interest is filed in the
archive at or before the time of the loan.

c) A security interest in fowl, cattle, horses, sheep, swine, or fish or their proceeds,
given for value to enable the debtor to acquire food or drugs to feed or place in the
animals or fish, has priority over any other security interest in or encumbrance on the
same collateral or its proceeds, other than the security interest of the seller of the
food, or drugs, if notice of the security interest is filed in the archive at or before the
time of the loan.

30. - Proceeds

30.1. Where proceeds arise, and the filed description of the original collateral is
not broad enough to cover proceeds of the kind that have arisen, the ranking
of priority by filing in the archive extends to such proceeds of the collateral if
the secured creditor, within 15 calendar days after the proceeds arise, makes
public its interest in the proceeds by amending its financing statement to
include a description of the proceeds. This requirement for a supplemental
filing does not apply in cases in which the proceeds take the form of money,
checks, or deposit accounts in a bank or similar institution.

31. - Fixtures

31.1. When notice of a security interest in property attached to land is recorded
in the archive, the financing statement must also include the description and

PAGE 19 OF 39



address, or the zoning identification, of the real property to which the
collateral is attached.

31.2. A mortgage that extends to all improvements made to the mortgaged
property subsequent to the creation of the mortgage has priority against
creditors that have created a security interest over the same improvements,
only if the mortgage over the improvements has been filed in the archive.
This filing must take place at or before the loan, even if the mortgage was
previously filed in the property registry.

32. - Liens

32.1. Any creditor that, lacking a security agreement, is granted a lien by the
sole provision of the law, including the lien of the State for taxes due, will
only have priority over subsequent security interests, and earlier interests for
which no notice has been filed, from the time notice of the lien is filed in the
archive.

32.2. However, the lien of a warehouseman for its fees and expenses as bailee
has priority over a secured creditoré security interest in goods only from the
time that the lien has been made public by filing a notice of the lien in the
archive. In this case, the filing must indicate the warehouse receipt issued that
represents the goods. The regulations to this Act shall include the form and
instructions for this filing.

Source: UCC 8 9-201 (Louisiana).

33. - Court orders

33.1. A creditor with a court order that has obtained the right to satisfy such
court order by forced execution over an asset, has priority over secured
creditors with an enforceable security interest only from the time that the
creditor has made public the judicial lien encumbrance in accordance with the
requirements set out in this Part.

34. - Buyer in the ordinary course of business

34.1. Notwithstanding the principle set out in Section xxxx, when the purchase
price of goods does not exceed xxxx [approximately 1000 Euros], the security
interest is not effective against a buyer of the collateral that acquires the
property in the ordinary course of business, even though notice of the security
interest is filed in the archive and even though the buyer knows of its
existence.

34.2. Any notice of a security interest in goods that has been previously filed in
the archive will be effective against the buyer should the purchase price of the
goods exceed xxxxxx [approximately 1000 Euros]. The debtor has the duty
to deliver to the buyer a letter from the secured creditor stating that the
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secured creditor no longer has a security interest or that the secured creditor
waives its security interest in the collateral.

34.3. Non-observance by the debtor of the duty set out in paragraph 2 above will
make the debtor liable for any incidental and consequential damages caused
to the secured creditor, which shall not be less than Xxxxxx.

35. - Bailment

35.1. The secured creditor or the secured creditor® agent that has taken
possession of the collateral is obligated as a bailee to return the collateral to
its owner the moment the secured obligation is discharged.

352. Unl ess otherwise agreed, the secured
agent that has taken possession of the collateral, are liable for the incidental
and consequential damages caused by loss or deterioration of the collateral,
unjustified delay in returning the collateral, or unwarranted refusal to accept
payment of the secured obligation.

36. - Transfer

36.1. All security interests are transferable by an assignment of the rights arising
under the security agreement.

37. - Continuation of a security interest in goods that are attached or
processed

37.1. If the security interest in a good that becomes an attachment to another
good is made public before attachment, then it automatically continues its
ranking of priority after attachment.

Source: UNCITRAL Legislative Guide, Recs.34 (b) (ii), 41; ch.3, paras.99-
101.

37.2. If the security interest in goods is made public before the goods are
processed or commingled with other goods, then it automatically continues its
ranking of priority in the product or mass.

Source: UNCITRAL Legislative Guide, Recs.34 (b) (iii), 44; ch.3, paras.108-
111

38. - Continuation notwithstanding change in the method of
publicity

38.1. A security interest is continuous notwithstanding a change in the method
by which it is made public under this Act to obtain priority, if there is no time
when the security interest is not perfected.

Source: UNCITRAL Legislative Guide, Rec.46; ch.3, paras.120-121.
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Part IV: Internet Notice-Filing Archive of Security Interests in Personal
Property

39. - Archive

39.1. The filing of security interests, liens and other charges, interests or rights
in movable property within the scope of application of this Act will take place
in the Internet Notice-Filing Archive of Security Interests in Personal
Property, hereafter, archive.

40. - Access to archive

40.1. Public access to the information in filings in the archive shall be remote
and free of charge to all persons. A search may be made without the searcher
providing information or justifying the reasons for the search.

41. - Administration of the archive

41.1. The xxx will issue administrative provisions Xxx.

42. - Filing

42.1. Filing is effected by publishing a notice in the archive that provides the
information specified in regulations.

42.2. The archive is a database that will provide minimum electronic
verification. Creditors are responsible for filing and for the content of such
publication. If an agent processes the publication of a notice for a creditor,
unless otherwise agreed with the creditor, the agent is not required to verify
the identity of the creditor or the existence of authorization for filing of the
notice or conduct further scrutiny of the content of the notice.

42.3. The record of the archive is centralized and contains all notices with
respect to security interests, liens, and other charges, rights and interests in
movable property under this Act.

42.4. Filing fees assessed by the archive for publication, if any, are set at a level
no higher than necessary to permit cost recovery of the system. There shall be
no applicable taxes or other fees to the filing process, other than those legal or
administrative fees that secured creditors may negotiate with their borrowers
for administering the filing process of the security interests of their loans.

42.5. The archive shall provide immediate access by electronic or similar means,
including minimally the Internet and electronic data interchange if possible.

42.6. The archive shall operate continuously except for scheduled maintenance.
Source: UNCITRAL Legislative Guide, Rec.54; ch.4, paras.7-46.

Commentaries:
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We would estimate that the cost of filing would include a nonprofit fee by the
archive to recover the expenses of the database system. In other countries, this is
about 2 dollars per filing , plus the administrative or legal costs that lenders (which
would be authorized by the archive to file online) may charge borrowers for
processing. Processing includes the filing 7 logging-in, entering information,
checking, etc -- which lenders may do themselves or contract legal practitioners to do,
as part of the loan processing or settlement costs of their loans.

43. - Security and integrity of the archive

43.1. The operational and legal framework of the archive shall have the
following characteristics:

a) The administrative operation of the archive will be delegated to a private nonprofit
association composed of all licensed lenders that use the archive as set out in the
regulations. The State shall retain the supervisory authority to ensure that it is
operated in accordance with the governing legal framework.

b) Thear chi veds system and its regulations

private parties to file online. The identity of a filer is requested and maintained by the
archive.

c) Parties can obtain a record of the filing as soon as the publication is entered into
the archive file.

d) Multiple copies of all the information in the records of the archive are maintained
and the entirety of the publications can be reconstructed in the event of loss or
damage.

Source: UNCITRAL Legislative Guide, Rec.55; ch.4, paras.47-54.

44. - Responsibility for loss or damage

44.1. The responsibility of the State, and, if applicable, the non-profit
administrative association of the archive, for loss or damage in the archive is
limited to system malfunction.

Source: UNCITRAL Legislative Guide, Rec.56; ch.4, paras.55-64.

45. - Required content of notice

45.1. The filing notice must minimally include the identifier of the debtor and
the secured creditor or its representative and their addresses; a description of
the collateral; and the duration of the filing as provided in the security
agreement and the applicable regulations.

45.2. Publicity of a notice is effective only when it is supported by a security
agreement;, otherwise it is void.
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45.3. The consequence of the transfer of an encumbered asset has no effect on
the effectiveness of the publication.

Source par. 1: UNCITRAL Legislative Guide, Rec.62; ch.4, para.86.

45.4. A description of the collateral is sufficient if it identifies the collateral in a
manner that reasonably allows its identification and is in conformity with the
applicable regulations.

Source: UNCITRAL Legislative Guide, Rec.63; ch.4, paras.89, 96.

46. - Consequences of an incorrect statement or insufficient
description

46.1. A statement in a notice filed is not effective when it is not supported by the
security agreement, unless it relates to the identifier or address of the secured
creditor or its representative in a way that it does not seriously mislead a
reasonable searcher.

Source: UNCITRAL Legislative Guide, Rec.64; ch.4, para.81.

46.2. If a description of collateral, in the security agreement and in the notice
filed, does not reasonably allow its identification, the filing is nevertheless
effective (a) as to the described collateral, if the description would not
seriously mislead a reasonable searcher, and (b) as to other collateral
sufficiently described.

Source: UNCITRAL Legislative Guide, Recs.64-65; ch.4, paras.78-80.

47. - When notice may be filed

47.1. A notice with respect to a security interest may be filed before or after (a)
the creation of the security interest or (b) the conclusion of the security
agreement.

Source: UNCITRAL Legislative Guide, Rec.67; ch.4, paras.98-101.

48. - One notice sufficient for multiple security interests arising
from multiple agreements between the same parties

48.1. Publicity by filing of a single notice is sufficient to achieve third-party
effectiveness of one or more than one security interest, whether they exist at
the time of publication or are created thereafter, or whether they arise from
one or more than one security agreement between the same parties.

Source: UNCITRAL Legislative Guide, Rec.68; ch.4, paras.98-101.

49. - Duration and extension of the filing of a notice

49.1. The duration of the filed notice, unless otherwise specified in the filing, is
5 years.
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Source: UNCITRAL Legislative Guide, Rec.69; ch.4, para.87.

49.2. The secured creditor is entitled to extend the period by publishing a notice
of amendment at any point in time before the expiry of the effectiveness of
the notice.

Source: UNCITRAL Legislative Guide, Rec.69; ch.4, para.87.

50. - Time of effectiveness of publication of a notice

50.1. A notice becomes effective when the information contained is made public
by being entered in the archive file, to be available to searchers of the archive
record.

Source: UNCITRAL Legislative Guide, Rec.70; ch.4, paras.70, 102-105.

51. - Authority for filing

51.1. Publication by filing a notice is ineffective unless the debtor has entered
into a security agreement or other transaction within the scope of application
of this Act.

52. - Notice of cancellation or amendment

52.1. The secured creditor is obliged to submit to the archive a notice of
cancellation or amendment, to the extent appropriate, with respect to the
relevant notice no later than xxx calendar days after termination or
amendment of the obligation secured.

52.2. The debtor is entitled to seek cancellation or appropriate amendment of
any notice through a request to the StateG supervising authority for the
archive. When a security interest secures interlinked consumer loans and the
loans are aggregated so that a security interest in any particular property is not
released until all the loans are paid off, the debtor may request from the
supervising authority that security interest filings against property of paid
loans be terminated.

52.3. If a filed notice expires or is cancelled, the notice is to be removed from
the records of the archive accessible by the public but the information should
be archived.

Source: UNCITRAL Legislative Guide, Rec.74; ch.4, paras.107-116.

52.4. If a security interest is assigned, the secured creditor may amend the filed
notice, but even if this is not done, the unamended notice remains effective.

Source: UNCITRAL Legislative Guide, Rec.75; ch.4, paras.107-116.
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Part V: Enforcement

53. - Scope

53.1. Except as otherwise provided, the enforcement of liens is not subject to
this Part.

54. - Standards

54.1. A person must enforce its rights and perform its obligations under the
provisions on enforcement with honesty in fact and observance of reasonable
standard of fair dealing.

54.2. The parties may not, at any time, agree to vary this standard of conduct and
a person may not waive this standard unilaterally.

Source: UCC § 1-201(b)(20) and UNCITRAL Legislative Guide, Rec.132;
ch.8, paras.16-18, respectively.

Commentaries:

Gi ven t he objection t o t &a objedien o f t he
consistent with skepticism in English common lawd set out in the minutes of the
meeting of 28 July 2009, perhaps the article should set out the substance of such a
standard. A definition could be introduced toi ncl ude both M@Ahonesty
fobservance aorfdarreda sofn afiiidvieng WELC& 4-201(0)(80). O
| f the objection is to the wuncertainty 1in
honesty, perhaps the more objective test of reasonable standards of fair dealing will
be more acceptable. The difficulty, of course, will be curtailing frivolous claims of
breach of this standard.

5S. - Limitations on party autonomy

55.1. After default, the debtor is entitled (a) to waive unilaterally any of its rights
provided by the Act& enforcement provisions and (b) to agree with the
secured creditor to vary any of these rights.

Source: UNCITRAL Legislative Guide, Rec.133; ch.6, para.16; ch.8,
paras.16-17.

55.2. At any time, the secured creditor is entitled (a) to waive unilaterally any of
its rights provided by the Act& enforcement provisions and (b) to agree with
the debtor to vary any of these rights.

Source: UNCITRAL Legislative Guide, Rec.134; ch.8, paras.16-17.

55.3. A person challenging the effectiveness of an agreement because it is
inconsistent with these provisions bears the burden of proof.
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Source: UNCITRAL Legislative Guide, Rec.135; ch.8, paras.16-17.

56. - Liability

56.1. A non-breaching party may recover damages for any loss caused by a
breaching party& failure to comply with the enforcement provisions.

Source: UNCITRAL Legislative Guide, Rec.136; ch.8, para.20.

Commentaries:

The Nigeria Outline already provides for the recovery of damages for
wrongful repossession and wrongful sale; the UNCITRAL Legislative GuideG
recommendation would cover other possible cases in which a person fails to comply
with the enforcement provisions.

57. - Judicial or other relief for noncompliance

57.1. A debtor and other interested persons have the right to apply to a court for
relief when a secured creditor fails to comply with the enforcement
provisions.

Source: UNCITRAL Legislative Guide, Rec.137; ch.8, paras.19-20.

57.2. An application for relief shall be heard by a court pursuant to an expedited
procedure provided by law.

Source: UNCITRAL Legislative Guide, Rec.138; ch.8, paras.19-20.

58. - Secured creditorG judicial and extrajudicial methods of
exercising post-default rights

58.1. After default, the secured creditor may exercise its rights either by
applying to a court or other authority or without application to a court or other
authority.

Source: UNCITRAL Legislative Guide, Rec.142; ch.8, paras.29-33.

58.2. The exercise of one post-default right does not prevent the exercise of
another right, except to the extent that the exercise of one right has made the
exercise of another right impossible.

Source: UNCITRAL Legislative Guide, Rec.143; ch.8, paras.33-34.

58.3. The exercise of a post-default right with respect to collateral does not
prevent the exercise of a post-default right with respect to the secured
obligation, and vice versa.

Source: UNCITRAL Legislative Guide, Rec.144; ch.8, paras.32, 35.
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59. - Advance notice of extrajudicial disposition of an encumbered
asset

59.1. The notice to be given before sale of the collateral must (a) include a
statement that the debtor is entitled to an accounting of the amount then owed
and (b) a reference to the right of the debtor to redeem the collateral.

Source: UNCITRAL Legislative Guide, Rec.151 (b); ch.8, para.59.

59.2. The notice must be in writing in a language reasonably expected to inform
its recipients about its contents. The language used must be one that can be
read and understood by the recipient.

59.3. The notice is deemed sufficient if it is in the language used in the security
agreement.

Source: UNCITRAL Legislative Guide, Rec.151(c); ch.8, paras.47, 59.

60. - Self-help

60.1. In the event that the debtor defaults on the secured obligation, the secured
creditor has the right to satisfy the security interest from the collateral. To
achieve this end, the secured creditor has the right to take possession of the
collateral or its proceeds, and the documents, titles, or instruments
representing these, by peaceful means without the need for court notice or
judicial assistance or the need to pay a fee, tariff, or any tax.

60.2. When exercising this right to repossess, the secured creditor shall not
breach the peace, use physical force or intimidation, or resort to any other
method designed to coerce the debtor at the time the creditor takes possession.
Failure to comply with this requirement will subject the creditor to the
penalties set out in this Act.

60.3. In the repossession of collateral, the creditor may not be accompanied by a
public official or police officer.

60.4. In order for the creditor to make use of the rights set out in paragraphs 1-3
above, the security agreement must include the following sentence in upper
case in a font size no less than 12 points (0.5 cm): AN CASE OF DEFAULT,
THE CREDITOR MAY USE SELF-HELP IN TAKING POSSESSION OF
THE COLLATERAL.O

Source par 1: UCC § 9-609.

61. - Duty to return collateral to lender

61.1. Upon request from the creditor, any person that has possession of collateral
shall turn the collateral over to a secured creditor whose secured obligation is
in default, and whose security interest has a higher ranking of priority under
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this Act, so that the security interest can be enforced in the manner regulated
in this Act.

61.2. Except as provided above, during the period of enforcement of a security
interest, no other creditor is entitled to request possession of the collateral.

62. - Creditor that does not have possession of collateral

62.1. The secured creditor may sell the collateral even if the debtor has
possession of the collateral. In this situation, the buyer of the property has the
same right to take possession as the secured creditor had under this Act.

63. - Right to redeem collateral

63.1. At any time before the sale of the collateral, the debtor may pay the
secured creditor the full amount owed, together with the reasonable expenses
for repossession and preparation of sale of the assets, and thereby redeem the
collateral. The creditor shall accept such payment, immediately stop any
enforcement procedure and return the collateral to the debtor.

64. - Court order to seize collateral

64.1. If the secured creditor cannot repossess the property by peaceful means,
the creditor may by means of the judicial process, initiate a court action to
repossess the property.

65. - Disposition of collateral

65.1. The parties to the security agreement may agree on how the secured
creditor must dispose of the collateral following default, however the agreed
method of disposition must always be commercially reasonable.

65.2. In the absence of such an agreement, the secured creditor must dispose of
the collateral in a commercially reasonable manner. The method, manner,
place, and time of the disposition must follow the commercial customs of
dispositions by persons that deal in similar types of property on a regular
basis in those markets.

65.3. Such disposition may be by private contract, by auction published in a
newspaper, by sale in a public market, or by any other method that is
commercially reasonable for the type of property.

66. - Purchaser of collateral takes free of liens and security interests

66.1. The purchaser takes the collateral free of all existing security interests and
liens against it that are subordinate to the security interest of the secured
creditor.
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67. - Notice

67.1. Before the sale, the secured creditor shall give written notice of the sale to
the debtor, to all secured creditors that have filed a notice in the Internet
Notice-Filing archive against the same debtor with respect to the property
being disposed of, and to the owner of the collateral if the debtor is not the
owner.

67.2. This notice shall be sent to the persons mentioned in paragraph 1 above at
their addresses in the archive, so that it shall be received not less than five
calendar days before the date of the disposition, and shall mention the place,
day, and time of the disposition and the terms of the disposition.

67.3. Notice may be given by any means providing proof that notification was
received by a person other than a minor.

67.4. The creditor may dispose of the collateral before the notice in the case of
perishable goods.

68. - Reasonable time to dispose of collateral

68.1. The secured creditor shall initiate and conclude the process of enforcement
within a period reasonable for the type of property.

69. - Strict foreclosure

69.1. Unless the parties to the security agreement have agreed otherwise, the
secured creditor is not entitled to transfer the collateral to itself. If there is
strict foreclosure, any deficiency balance debt is terminated.

70. - Deficiency balance

70.1. If the proceeds of the secured creditor& enforcement are insufficient to pay
the entire amount of the secured obligation, the debtor remains liable for any
deficiency balance. The creditor may claim this deficiency balance as an
unsecured creditor.

71. - Return of balance of proceeds of sale to owner

71.1. When the secured creditor knows that the debtor is not the owner of the
collateral, the creditor must turn any remaining proceeds of the sale of the
collateral over to its owner.

71.2. In the absence of such knowledge, the secured creditor is discharged from
any liability when it turns the remaining proceeds over to the debtor.
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72. - Distribution of proceeds of disposition of an encumbered asset

72.1. A secured creditor is entitled to pay the surplus to a competent authority or
a public deposit fund when the creditor is uncertain about whether another
creditor is entitled to payment or which creditor has priority.

Source: UNCITRAL Legislative Guide, Rec.153; ch.8, paras.152-155.

Commentary:

The regulations to this Act will set out the competent authority or public
deposit fund.

73. - Disposition without possession

73.1. The parties may agree that disposition of the collateral shall take place
without the need for the secured creditor to take possession of the property.

73.2. In such a disposition, the parties may agree on the rules under which the
debtor may retain possession of the property in the capacity of a lessee. The
right of the debtor may be opposed to any third party that acquires the
property.

Source: John Spanogle, Proposed Polish Charges Act (1991), Art. 10(5).

74. - Payments from the disposition of collateral

74.1. If the collateral is disposed of, the secured creditor shall apply the proceeds
received from the sale in the following order:

a) Payment of the expenses that result from maintenance, preservation, repossession,
and disposition of the collateral;

b) Payment of the capital and interest on the obligation secured by the senior security
interest or lien even if it did not become due.

74.2.  Any surplus shall be distributed to secured creditors or lien creditors in the
order in which these interests acquired publicity and priority according to the
provisions of Part 11l even if their secured obligations have not become due.
Only if a secured creditor entitled to priority has been paid in full may a
subordinate creditor receive payment.

74.3. Within 3 calendar days after receipt of the proceeds of the sale of the
collateral, the secured creditor that sold the collateral must turn over any
surplus to the debtor or t h e  d eeprdseatatie.slf payment cannot be
performed, the money shall be deposited in a bank account, and the secured
creditor must notify the debtor to that effect.

74.4. Any agreement between the secured creditor and the debtor providing for a
different order of distribution of the proceeds of the sale of the collateral shall
be void.
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75. - No collusion to change order of priority

75.1. Creditors and debtors may not collude to change the order of priority
mandated in this Act. If they do so, they are subject to the same penalties
outlined for wrongful repossession. However, subordination agreements
between secured creditors are permitted.

76. - Collection against bank accounts

76.1. If a secured obligation has not been paid, and the collateral or its proceeds
are money in a deposit account of a financial institution, the secured creditor
may notify the financial institution of the creditor& intent to collect against
the deposit account.

76.2. The creditor must attach a copy of the relevant security agreement and
instruct the institution on the amount to withhold.

76.3. Before close of business, upon receiving such notice, the financial
institution must verify that notice of the security interest has been filed in the
archive, check its ranking of priority, and verify that the debtor& signature in
the security agreement correlates with that in't he f i nanci
records.

76.4. If the conditions stipulated above are fulfilled, the financial institution
must continue to accept deposit orders to the debtor& accounts but shall not
honor payment orders received after the notice.

77. - Payment from financial institution

77.1. After the financial institution has frozen the account in accordance with
article xxxx [above], it must pay the secured creditor with the sums withheld
in accordance with the instructions given by the creditor.

77.2. If, according to the priority provisions of this Act, another creditor has a
higher ranking of priority against the account deposits, the financial
institution must turn over the sums withheld to the creditor with the highest
ranking of priority whose debt is in default.

77.3. The institution shall not be liable for this payment as long as it strictly
complies with this Act and the instructions received from the secured
creditorG notice.

77.4. The institution must notify the debtor of each proceeding against the
debtor& account within 24 hours of the day on which the bank receives the
notice from the secured creditor, and shall immediately unfreeze the account
once it has completely paid the amounts claimed by the secured creditor.
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78. - Security interest in documents of title

78.1. When the security interest covers documents of title attesting rights to
personal property, including warehouse receipts and warrants, the secured
creditor may sell the goods represented by the document of title and distribute
the proceeds in accordance with the provisions of this Part.

78.2. If unpaid, the secured creditor with a security interest in a negotiable
document of title may bring an enforcement action against the endorsers and
guarantors.

79. - Security interests against rights to receive payment

79.1.  An assignee of receivables or a secured creditor that has a security interest
in receivables, may, at its option, take one or more of the following steps:

a) Take possession by peaceful means of the documentation of the receivables and
use peaceful means to collect the accounts that constitute security, up to the amount
of the obligation secured, in accordance with the provisions of this Part.

b) Takeover or assign to another person the rights to receive payment that constitute
security up to the amount of the obligation secured, any remaining balance to be
returned to the other creditors and to the debtor in accordance with the provisions for
the distribution of a disposition& proceeds in this Part.

80. - Assignment of receivables

80.1. When receivables are assigned, the assignee must notify the account
debtors in writing of the assignment. The notice must identify the contract
assigned and indicate the amount payable or to become payable, the name of
the assignee, and the method and place of payment.

80.2. From the time that the account debtor receives this notice, the account
debtor may discharge its payment obligation only by making payments to the
assignee as indicated in the notice.

80.3. However, the account debtor may request that the assignee furnish proof of
the assignment, and if the assignee fails to furnish this proof within 15
calendar days of the day of the request, the account debtor may continue to
make payments to the assignor.

80.4. A certified copy of the assignment contract or security agreement, or a
copy of the assignmenté filing in the archive, shall be considered sufficient
proof of the assignment.

1. - Bankruptcy and winding up proceedings

80.5. The steps taken by the creditor for the enforcement of its security interest,
in accordance with the provisions of this Act, shall not be suspended pursuant
to entering in winding up or bankruptcy proceedings.
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80.6. In order to enforce its security interest, a secured creditor that has fulfilled
all the publicity requirements stipulated by this Act to be opposable to third
parties, may repossess the collateral as set out in this part or may request the
trustee in bankruptcy to allow the creditor to take possession of the goods.
The trustee shall then order the manager or the liquidator, as the case may be,
to turn the collateral over to the creditor.

80.7. After taking possession of the collateral, the creditor may exercise its right
to satisfy its security interest with the collateral, in accordance with the
provisions of this Act, without the need for the intervention of the trustee in
bankruptcy, of the liquidator, or of the manager, as the case may be.

80.8. After the sale of the collateral, the creditor must disburse the surplus
through the manager or the liquidator, in favor of the debtor.

80.9. A security interest created after the commencement of reorganization
proceedings or the declaration of the debtor& bankruptcy shall have no effect
unless authorized by the trustee in bankruptcy or in other cases as provided by
law.

81. - Penalties

81.1. If a secured creditor repossesses the collateral in contravention of the
provisions in this Part, the creditor shall pay to the debtor a sum equivalent to
30 percent of the amount of the debt, return the repossessed property or right
if possible, and in addition indemnify the debtor for any damages resulting
from the wrongful repossession.

81.2. If a secured creditor sells the collateral in contravention of the provisions
of this Part, the creditor shall pay the debtor a sum equal to 30 percent of the
amount of the obligation secured before the sale, or the difference between
the market value of the property and the amount received from its sale,
whichever is higher, and in addition must indemnify the debtor for any
damages resulting from this wrongful sale.

81.3. The secured creditor may distribute the proceeds of a noncomplying sale
after payment of these liabilities to the debtor in accordance with paragraph 2
above.

81.4. To determine the market value of property in the event that assessed
damages are due to the debtor, the secured creditor and the debtor shall each
appoint a private appraiser. If the difference between the appraised values is
less than 20 percent of both appraisals, the appraised market value shall be
deemed the simple average of the two. If the difference between the two
estimates exceeds 20 percent, the appraisers shall appoint a third appraiser to
appraise the property. The appraised market value shall be deemed the simple
average of the two appraisals closest in value among the three.
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Commentary:

Discussants expressed much concern about the time, cost, and lack of
certainty required by the courts, and about the potential for abuse by secured parties.
Therefore, this proposed Draft Law includes penalties for secured parties that commit
certain violations. These penalties provide an incentive for secured parties to act
properly by establishing the minimum pena
position.

82. - Attachments to movable assets

82.1. A secured creditor with a security interest in an attachment to a movable
asset is entitled to enforce its security interest in the attachment.

82.2. Unless otherwise agreed, the secured creditor is liable for any damage to
the movable asset caused by the act of removal other than any diminution in
its value attributable solely to the absence of the attachment.

Source par 1: UNCITRAL Legislative Guide, Rec.166; ch.8, paras.165-166.
Source par 2: UNCITRAL Legislative Guide, Rec.166; ch.8, paras.165-166.

83. - Enforcement of a security interest in a receivable

83.1. The assigneed right to collect or otherwise enforce a receivable includes
the right to collect or otherwise enforce any right that secures payment of the
receivable.

Source: UNCITRAL Legislative Guide, Rec.169; ch.8, paras.168-169.
Commentary:
AAssigneed will need to be defined in Part I.

84. - Enforcement of a security interest in a negotiable instrument

84.1. A secured creditor with a security interest in a negotiable instrument is
entitled to collect the instrument.

84.2. This right includes the right to enforce any personal or property right
securing payment of the instrument.

Source par 1: UNCITRAL Legislative Guide, Rec.170; ch.8, paras.170-171.
Source par 2: UNCITRAL Legislative Guide, Rec.171; ch.8, paras.170-171.
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Part VI: International transactions

85. - Freedom to choose jurisdiction and applicable law

85.1. Parties to a security agreement under this Act may choose the jurisdiction
and the law of any country to apply to their agreement. Unless otherwise
agreed, the following principles set out in this Part apply.

86. - Law applicable to a security interest in tangible movable
property

86.1. Publicity,al so known as fiper f eaeantpriarityof i n ot he
a security interest in tangible collateral are governed by the law of the State in
which the collateral is located.

Source: UNCITRAL Legislative Guide, Rec.203; ch.10, paras.15-25.

86.2. If the tangible collateral is ordinarily used in more than one State, the
applicable law is the law of the State in which the debtor is located.

Source: UNCITRAL Legislative Guide, Rec.204; ch.10, para.36.

86.3. If the tangible collateral is subject to registration in a specialized registry
or notation on a title certificate, the applicable law is the law of the State
under whose authority the registration or notation is done.

Source: UNCITRAL Legislative Guide, Rec.205; ch.10, paras.37-38.

86.4. If the tangible collateral is a negotiable document of title in the possession
of a secured creditor, the applicable law to determine priority of claims to the
assets covered by the document is the law of the State in which the document
is located.

Source: UNCITRAL Legislative Guide, Rec.206; ch.10, para.27.
87.- Law applicable to a security interest in tangible movable
property in transit or to be exported

87.1. If tangible collateral is in transit through Nigeria or to be exported from
Nigeria, a security interest may be created and made public or perfected, and
its ranking of priority determined, either:

a) Under Nigerian law; or

b) Under the law of the destination State if the collateral arrives in that State within a
specified period.

Source: UNCITRAL Legislative Guide, Rec.207; ch.10, paras.31-33.
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88. - Law applicable to a security interest in intangible property

88.1. The law applicable to the creation, perfection, and priority of a security
interest in intangible property is the law of the State in which the debtor is
located.

Source: UNCITRAL Legislative Guide, Rec.208; ch.10, paras.39-54.

89. - Law applicable to certain types of transactions

The law of the location of the real estate shall apply to receivables arising
from a sale, lease, or security agreement relating to real estate.

The law of the location of the banking law shall apply to receivables arising
from a sale, lease, or security agreement relating to a bank account.

The law of the place where the instrument is issued shall apply to the
assignment or security interests in a negotiable instrument.

The law of the place where the proceeds are disbursed shall apply to a right to

receive proceeds of a letter o0af <credi

The law applicable to a security interest shall apply to its proceeds.

The law of the residence or place of incorporation of the debtor shall apply the
rights and obligations of the debtor and secured creditor.

The law of the location of the collateral shall apply to the enforcement of the
security interest.

90. - Meaning of filocation0 of the debtor

90.1. The location of the debtor for the purposes of the conflict-of-laws
provisions is the residence or the place of incorporation.

Source: UNCITRAL Legislative Guide, Rec.219; ch.10, paras.73-78.

91. - Exclusion of renvoi

91.1. In the conflict-of-laws provisions, a reference to fithe lawo of another State
is a reference to the law in force in that State other than its conflict-of-laws
provisions.

Source: UNCITRAL Legislative Guide, Rec.221; ch.10, para.79.
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Part VII: FINAL AND TRANSITORY PROVISIONS

92. - Repeal of existing security interests and related revisions

92.1. The Company and Allied Matter Act at Chapter 20 is amended by deleting
Sections 178 to 182 and 197 to 210.

92.2. The Company and Allied Matter Act, at Section 173 is amended by
deleting paragraph (5).

92.3. The Bill of Sale Act is amended in Cap B2 by repealing the hypothecation
charge or chattel mortgage and its registration process with the Chief
Registrar of the High Court.

92.4. This Act also repeals the equitable mortgage in shares and other movable
property within the scope of application of this Act.

92.5. All provisions contrary to this Act are repealed. Under existing Acts,
remaining references to a ‘fixed or floating charge', 'mortgage’ |,
'hypothecation’, ' chattel mortgage’, 'equitable mortgage' or 'pledge’, against
property under the scope of application of this Act, shall be considered a
reference to a security interest under this Act. In case of conflict, the
provisions of this Act shall apply.

Commentaries

Under this Act, parties could still provide in their security agreements for a
way to enforce security interests with a receiver, in a similar way as the process of
COMA Sections 181, 182 and 183 being repealed.

Additional repeals and amendments may be required for consistency of this
reform with existing legislation and as group legal discussions advance on this draft
they shall be included in subsequent drafts.

93. - Amendments to exempt security interests from the application
of the Bankruptcy Act, winding up procedures and the Stamp Tax Act

93.1. The Bankruptcy Act is amended in Section 1 by deleting Paragraph (h).

93.2. The Bankruptcy Act is amended in Section 41 (2) thereof by adding: "(c)
all property subject to a security interest in property within the scope of
application of the Security Interests in Movable Property Act, which shall be
enforceable out of court in accordance to such Act".

93.3. The Companies and Allied Matters Act, Part XV, Winding up of
companies, Chapter 1, is amended in Section 401 thereof by adding: "(3) The
provisions of this Decree with respect to winding up shall not apply to
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security interests in property within the scope of application of the Security
Interests in Movable Property Act, which shall be enforced in accordance to
such Act.

93.4. The Stamp Duties Act, is amended in Section 23 (3) (c) thereof by deleting
"mortgage”.

93.5. The Stamp Duties Act, is amended by deleting Sections 29, 30 and 80.

94. - Transition period

94.1. Secured parties, which have outstanding security interests or other claims
within the scope of application of this Act and that have already filed their
claims in existing registries, must file again in the new archive of this Act
within 6 months of the establishment of the new archive, to maintain the
earlier time of filing. Failure to comply with this requirement will render their
security interest unfiled.

Commentary

Under this approach to the transition period, the burden of moving the existing
filings to the new system archive would fall on lenders, as opposed to establishing a
government transition program. This would permit very quick implementation and
effectiveness of the reform.

95. - Short Title
This Act may be cited as the Security Interests in Movable Property Act.
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